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UNITED STATES OP AMERICA 
- against - 


ARMANDO ESPAZA, Cr. No. 


JOHN DOE, also known as (rT. 21, TiS Te. S841 Cay (1) ») 


“Leo Gonzalez”, and 
HECTOR CHRISTIAN, 


Defendants. 


THE GRAND JURY CHARGES : 


On or about and between the 16th day of May, 1975 
and the 3lst day of May, 1975, both dates being approximate 
and inclusive, within the Eastern District of New York, the 


defendants ARMANDO ESPARZA, JOHN DOE, also known as "Leo 


_Gonzalez” and HECTOR CHRISTIAN did knowingly, wilfully an“ 


unlawfully combine, conspire, confederate and agree toaether 

and with each other to knowingly and intentionally distribute 

a quantity of cocaine, a schedule II narcotic druq controlled 
Siiescest™ 

substance in violation of Section #41 (a) (1) of Title 21, Unite. 


States Code. (Title 21, United States Code, Section 846). 


coun” THO 

On or about the 29th day of “ay. 1975, within the 
tastern District of ‘lew York, the defendants ARMANTO 1 sPAt 
and JOIN DOE, also known as, Leo Gonzalez . did knowingly an 
intentionally possess wit?: intent to Adstribute aproroxiratc] 
115 qrams of cocaine, a Schedule II narcotic drug controllie:’ 
substance. (Title 21, United Staten Code, $841(a) (1) ant 


Title 18, United States Code, §2) 1 


COUNT THREF 

On or about the 29th day of May, 1975, within the 
Lastern Dist) ict of New York, the ¢efendarts ARMANDO ESPAPZA 
and JOHR DOE, also known as, “Leo Gonzalez", 4id knowingly anc 
intentionally distribute aprroximately 115 grams of cocaine, @ 
Schedule II narcotic drug controlled substence. (title 
21, United States Code, 6841 (a) (1) and Title 18, United States 
Code §2). 
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Guadagnino-direct 473 
VEiRER RF SGUEABAGCH IAQ -» called as a 
witness, having been first duly sworn by the Clerk 
of the Court, testified as follows: 
DIRECT EXAMINATION 
BY MRS. AMON: 

MR. LAIFER: Excuse me, your Honor. May I 
approach the ssiide bar for one second? 

THE COURT: The jury may be excused. 

(The following occurred in the absence of 
the jury.) 

MR. BELVEDERE: May we have this remeved, 

The diagram? 

MR. LAIFER: Your Honor, just for the 
purpose of the record, Mr. Esparza's rights, 
understanding that this is a witness to testify as 
to a prior similar act? 

THE COURT: Prior, that's right. 

MR. LAIFER: Prior similar act that occurred 
some seven years ago, I believe, in 1969, and in 
that it concerned itself with a different controlled 
substance and was seven years ago, and there is really 
no reason for said act to be put before this jury, 

I would respectfully object. 


It wasn't seven years ago. It 
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was a 1“*' Je less than seven, but I have already 
ruled oni. I find that particularly in light 
the examination and the apparent claim and argu- 
ment that was mace or could be made that even if 
he was in the area, all he did was drove Mr. 
Gonzalez there and drove him away without knowing 
that it was a drug transaction, is a prior similar 
act in point. So you are -- th objectidn to the 
testimony is overruled. You have your exception. 
MR. LAIFER: Thank you, your Honor. 


(Jury present) 


BY MRS. AMON: 
THE COURT: You may proceed, Mrs. Amon. 
@) 4r. Guadagnino, by whom are you employed? 
A Drug Enforccement Administration. 
Q And what is your position with the Drug 


Enforcement Administration? 


Q And how long have you been with the Drug 


A Group supervisor in Philadelphia, Pennsylvanip. 
| 


Enforcement Administration? 
A Well, I've been with them since it started. 
I was with a preceeding agency in the druc field. 


Q Could you explain that, what the preceeding 


agency was and how long vo were there? 
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A Well, I -- in 1966 I was with the Bureau 
of Drug Abuse Control, which was in 1968 was assimilated 
into Bureau of Narcotics and Danyerous Drugs which then 
became Drug Enforcement Administration in 1973. 

Q By whom were you employed, then, in July 
of 1969? 

A The Bureau of Narcotics and Dangerous Drugs. 

Q And what was your position at that time with 
the Bureau of Narcotics and Dangerous Drugs? 

A A special agent. 

Q Now, directing your attention to July 8th of 
1°69, were you on duty on that day? 

A Yes. 

Q And in what capacity were you acting on 
that day? 

A I was working undercover, purchasing heroin. 

Q Now, on that date, and when you were acting 
in that capacity, did you have occasion to see anyone who 
you see in t courtroom tcday? 

A Yes. 

Q Would you clease point to that individual? 

A Armando Esnari the man standing up. 

THE COURT: Let the record show the witness 


pointed out the defendant Armando Esparza. 
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Gaadagnino-direct 
Q Do you recall approximately what time on 
July 8th, 1969, that you first saw the defendant Armando 


Esparza? 


Approximately a quarter of 11:00. 


And where was that? 


A In Union City, New Jersey. 


Q Now, will you explain the circumstances 


surrounding your encounter with Mr. Esparza on that evening? | 


A Yes. I made a previous arrangement to meet 
an individual known as Antonio Cruz, to purchase one ounce 
of heroin at 9:00 o'clock that day, 9:00 o'clock at night, 
and I arrived at the meeting place which was 2lst Street 
and Bergenline Avenue in UJnion City at 9:00 0° clock. 
Antonio Cruz did not show up. At approximately after wait- 
ing an hour, myself, Investigator Mazur and a confidential 
informant decided to try to locate Antonio Cruz. We then 
proceeded to the area of the Seafare Bar, which is on 
2lst Street and Summit Avenue in Union city, New Jersey. 

I parked the car on 22nd Street and Summit Avenue. 
Investicator Mazur and the confidential informant walked 
from the car to the bar. Approximately a cuarter of 11:00, 
Investigator Mazur, the confidential informant approached 
me while I was sitting in the car with Armando Esparza. 


I introduced myself to Armando Esparza as Vinnie. Armando 
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said, “Call me Mexico. Everybody calls me that.” I then 
spoke to him about pt shasing an ounce of heroin and I 
told him I was upset that Antonio Cruz had not shown up. 
Esparza at that time told me that Antonio @as not very 
dependable and that I could deal directly with him. He 
asked me if I was still interested in getting the ounce of 
heroin. I tokMdhim I was. He said I d have to follow him 
to Brooklyn. I agreed to follow him to Brooklyn. He letc 
my car, walked towards his car. I then picked up 
Investigator Mazur and the con€idential informant in my 
car and we followed Armando Esparza i: his car. He was 
accompanied by a Spanish male named Ace to Brooklyn, New 
York. We parked on Butler Street, between Fourth and 
Fifth Avenues. 

Q Can! you tell us what happened at that time? 
At that point? 

A Yes. Armando Esparza and the other male 
named Ace got out of the car, walked back towards my car. 
Armando told me that he would be only a few ~ mutes. He 
then walked towards Fourth Avenue and turned right out of 
my line of vision. 

Q Did there come a time ti.at he returned? 

A Yes. A few minutes after midnight, Arma. jo 


Esparza walked back to my ca™ and leaned into the window and 
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handed me 25.5 grams of heroin, which was contained in a 
tinfoil package. At that time I invited Armando Esparza 
into the cur and asked Investigator Mazur and the confidential 
informant to walk out of the car, which they did. Mr. | 
Esparza sat down in the passenger seat and I asked him if 
this was a very good quality and he assured me it was. He 
stat¢d that the weight was accurate and he told me that 


after we had done a few more deals, that he would take me 


right to the place where they would weigh it out right in 


front of me so I would be sure of the exact weight. I 


told him that -- at that time that if I liked the quality 
of the heroin I was purchasing, that I would order four 
ounces next week. He then told me that he could be reached 
at a certain phone number, which he wrote down on a brown 
paper bao which was in the back seat of the car. I then 
gave him $1,200 of official Government funds and I told 
him I'd be calling his He got out of the car and went 
back to his. Investigator Mazur and the confidential 
informant then walked back to my car, they got in and I 
returned to the Newark District office in Newark, New 
Jersey. 
THE COURT: I'd like to che.ge the jury 
that this evidence has limited use. First, of 


course, it has nothing whatever to do with the 


i1 
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defendants Delfia “Leo” Gonzalez or Hector contention | 
and you must keep ir mind that the defer“*-nt Esparza 
is charged with entering into a conspiracy that 
existed some time in May, 1957, and charged with 
the crime of possessing and distributing cocaine 
on May 29, 1975. Well, then, what and how may 
you use evie *nce, if you credit the evidence of 
Mr. Guadagnino, of a trasaction that too’ >lace 
on July 8th, 1969? 

Well, if the Government proves to you that 
M; sparza was present on Eighth Avenue on May 
29, 1975, and proves to you that Mr. Gonzalez got 
into his car, that he came to the ta~ with Mr. 
Gonzalez or at least was in the car with Mr 
Gonzalez, and the Government proves to you that Mr. 
Gonzalez had the cocaine in his possession and had 
the proceeds of the transaction in his possession, 
that still doesn't prove the crime against the 
defendant Esparza, because the Government must 
show criminal intert, must show that he knowingly 
and wilfully, in the first count entered into the 
conspiracy and was aware as to Counts 2 and 3, which 
involve possession and distribution, that he came 


there with Gonzalez or departed with Gonzalez, 
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| 

| being aware that it was a narcotics transaction 
| and that it just wasn't an ‘innocent event, that 

} his participation was with the knowledge tnat he 
| was engaged in a narcotics transaction and so if 
you credit this testimony, you may use it, if you 


wish, on the question of intent, as to whether Mr. 


Esparza was aware of what was going on at that 


| 
| 
particular time and place. Otherwise, it is of 
no value. 

| Make certain of one thing, that if the 
Government hasn’t get enough to convict Mr. 
Esparza on the crimes charged here, that if you 


believe the testimony as to what occurred on July 


8th, that you don't decide that you will convict 


him on the charge in this indictment but based on | 
the evidence of what occurred on July 8, 1969. 

You must keep your eye on the charge in | 
this indictment. Mr. Esparza is not required to 
defend any other charge than the one in this 
indictment but you may use the evidence of the 
other crime on the issue of intent to commit the 
| crimes charged in this indictment. 

You may proceed. 


MRS. AMON: Your Honor, may I just have a 


Guadagnino-direct 481 
brief side bar? May I just have a vrief side bar? 

THE COURT: The jury may be excused. 

(The following occurred in the absence of 
the jury.) 

THE COURT: Yes? 

MRS. AMON: Your Honor, my only additional 

question to this witness was to ask him 
whether or not the defendant was arrested in 
connection with this case. 

THE COURT: Nothing to do with it. The 
arrest has nothing to do with the similarity of the 
crime. Nor, as a matter of fact, would his 
conviction. 

MRS. AMON: Well, -- 

THE COURT: You could, of course, -~ 

MRS. AMON: -- introduce the -- 

THE COURT: -- introduce certified copy of 
the judgment of conviction to prove that he did 
commit a similar crime. But that wouldn't be with 
this witness. 

MRS. AMON: Well, would it be vossible to 
do both things? TO introduce 4a certified copy of 
the conviction, also ~~ in accordance also with 


the testimony. 
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THE COURT: What does the judgment -- was 
it in this court? 

MRS. AMON: Yes. 

THE COURT: What does the judgment of 
conviction say? 

MRS. AMON: Just that he was convicted of 


well, just that he was convicted of a tax count. 


I probably wouldn't do it then in that instance. 


THE COURT: Then I won't reveal the simi- 


larity. Anything that would reveal the similarity 


I would take. 
MRS. AMON: Then I will say that I have 
questions of this witness. 
THE COURT: All right. 
Seat the jury. 
(Jury present) 
THE COURT: You may proceed, Mrs. Amon. 
“RS. AMON: I have no further questions 
this witness. 
THE COURT: Mr. Laifer. 


MR. LAIFER: Thank you. 


(Continued on next page.) 


Guadagnino-cross-Laifer 

CROSS-EXAMINATION 
BY MR.. LAIPER: 

Q Agent, that took place some seven yerrs 
agc, is that correct? Six and a half, seven years? 

A July of ‘69, sir. Almost seven. 

Q All right. And the defendant pleaded 
guilty in that case, Mr. Esparza, didn't he? 

A Yes, he did. 


Q Were you there when he pleaded guilty? 


A No, I wasn‘t. 


But you know he did? 

Yes. 

And he went to jail, is that right? 
A My understanding, yes. 
Q And he did his time for that crime, isn't 

that right? 
I object to that question, your 

Honor. 

THE COURT: It's quite irrelevant. brsnentnal 
sustained. 

MR. LAIFER: No further questions. 

THE COURT: Mr. Asen, any questions? 

MR. ASEN: No, I have no questions. 


THE COURT: Do you have any questions, 


Guadagnino 

Mr. Belv ‘ere? 

ki. BELVEDERE: No, sir. 

THE COURT: Anything further, Mrs. Amon? 

MRS. AMON: No, your Honor. 

THE COURT: You may step down. Thank you. 

THE WITNESS: Thank you. 

THE COURT: Is that the Government case? 

MRS. AMON: Yes, your Honor. At this time 
the Government rests. 

THE COURT: We'll just take a short recess 
and then I'll ask you to come back again. 


(Jury out) 


(Continued on next page.) 
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horse's mouth, and he told them that the stuff had 


| 

| 

| 

arrived and he was ready. And he told him to work oul 


the details of this transaction to Leo Gonzalez. 

And you learned that the trans@Ction was set up 
for May 29, 1975. And I submit to you that Lao ' 
Gonzalez and Armando Esparza had worked out their game 
plan for that even ag. 

You learned that Leo Gonzalez arrived early, 
that he came into the Tollgate bar and they met with 
Luis Rodriguez. He was assured by Luis Rodriguez at / 
this time that the tr: sction was going, and that his| 


people would be coming. He then left on foot, got 


the defendant Armando Esparza and returned to the bar 


with Mr. Esparza. 
You learned also that when Luis Rodriguez came 


the first time that he parked his car in this location, 


| 


ana at that time the drugs were concealed in 
Mr. Gonzalez's car. And at approximately 10:20 
Mr. Esparza, as you learned, brought Gonzalez back, 
parked his car where he could see what was happening. 

I submit to you, ladies and aentlemen, that 
Mr. Esparza was no stranger to druc transactions. He 


knew how to handle himself, and he was a very cautious 


man . 
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First of ali uc was not going to have enything | 
to do with transporting the drugs himself or engaging 
directly in the sale of the drugs himself. Neither 
was he going to be anywhere near the location of this | 
car where the drugs were concealed. | 

Ladies and gentlemen, I submit to you that 
Mr. Esparza had learned his lesson. The last time that 
he had dealt, that he had cut out 4 middle man and 
dealt directly with a stranger, you learned that that | 
stranger turned out to be a Government agent. 

MR. LAIPFER: Objection, your Honor. I move for | 
2 mistrial. 

THE COURT: Overruled. Motion denied. 


MRS. AMON: And that Government agent you 


learned was Vinny Guadagnino. Ana it wasn't necessary, 
ladies and gentlemen, for Mr. Esparza to take any 
unnecessary chances on this occasion because he had 


Leo Gonzalez to do that for him. Leo Gonzalez was 


| 
} 
| 
} 
| 
| 
| 
| 
| 
} 


his deliveryman. 

But there were two important functions that 
Mr. Esparza had to fill on that evening, and there were 
two reasons why he had to be there. And the first 
reason was to protect his investment. The second 


reason, ladies and centlemen, was to make sure that 
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He hands a package of cocaine to him. 

But even more so than that hr tells him, he 
says, “I can do a Lf a kil" or “kilo the follow- 
ing week." 

There is also testimony -- other testimony 
about Armando Esparza, as you will recall, and 
that's the testimony of Paul Sennett. 

Paul Sennett explained to you what 
Mr. Esparza's purpose was on that occasion. You 
know, too, that -- 

MR. LAIFER: Objection to that. That is 


unfair comment. 


THE COURT: Objection overruled. it is fair 
comment. 

MRS. AMON: And when you are considering, 
too, ladies and gentlemen, whether Mr. -- what 
Mr. Esparza's intent was there, whether he was 

there unintentionally or whether he knew exactly 

what this transaction was about, I can ask you to 
consider the testimony that you heard from Vinnie 


Guadagnino. 


Are all of these people, ladies and gentlemen, | 


lying to you? 


MR. LAIFER: I object to that, your honor. 
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THE COURT: You have before you 4 document 
called Memorandum of Verdict. There is nothing 
official about this document. It is just that it is 
a precis’ oF summary of the charges so that you may 
know what the charges are against each of these 
de‘endants. 

One of the lawyers said that there 4-e three 
trials. There are probably seven trials, because 
each defendant should be judged separately 48 to each 
count. 

Two defendants have 4 total of six counts and 
one defendant, Hector Christian, is charged in only 
the first count, and as I go through my charge, I 
will be using the singular and plural, defendant and 


defendants interchangeably, and if I use it in the 


singular, it means all the defendants collectively 


unless I single 4 defendant out for a specific charge 

The case is entitled United States of America 
against Armando Esparza, Delfin Leo Gonzalez and 
Hector Christian. There is no significance to be 
attached to the order in which the defendants are 
named. There is nothing either in the logic or the 
law that puts one defendant first or one last. 

It is just that someone has to be named first 


and someone has to be namec last and someone has to 
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| 
| 


be named second. That is the only reason they are in 
that order. 

We might start this instruction by understanding 
who the participants in the trial are and what their 
functions are in a jury trial. 

It is easy to understand that the defendants 
are here because they are charged with a crime. The 
indictment, of course, is no proof. The proof wust 


come from the mouths of witnesses or the exhibits 


that are marked in evidence or, as in this case, 


stipulation by the attorneys, or facts which are 


judicially noticed by the Court. 


The defendants have pleaded not guilty to all 


the crimes with which they are charged in the 
indictment. 

Defendants’ counsel are representatives of 
their clients’ interests. They are protagonists. 
They are charged with representing their clients, 
with zeal and dedication, and they are partial. 

That is as true of Mrs. Amon as it is of the 
defendants’ counsel, Mr. Laifer and Mr. Asen and 
Mr. Belvedere. 

During the trial objections were made and the 
Court ruled on them. They had their duty and I had 


mine. They hac the obligation of protecting their 


Charge 
clients' interests and I had the obligation of ruling 
There were very few heated exchanges, but 
there were any, forget the heat. It has nothing 
do with the case. The defendants are on trial. 
arguments that the Court has with the lawyers on 
law is only a question of law and it has nothing 
d> with the merits, as far as you are concerned. 
We understand the role of the lawyers and it 
is important that we understand our respective roles. | 
You, the jury, are the sole judges of the 
facts. You and you alone decide what happened on 
April 21st or April 20th, on May 15, 16, May 29th, 
May 17th, May 19th, September 5th and all the various | 
dates. | 
These are contested issues. Both sides take | 
dimetrically opposed positions on all the vital ee 
in this case. | 
Of course, it is 4 question of credibility. 
You will weigh the testimony. You will come to a 
final decision as to what occurrec. 
That is what we mean when we say the ju. / 
the sole arbiter of the facts, the sole judge of 


facts. 


The Court, on the other hand, is ihe sole judge 
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of the law, and though I am flattered by what one | 


counsel said about my expertise in the law, I am not 
Moses. I did not make the law. I interpret it and 
ry function is to interpret it to the best of my 
ability. I will do my best, and that means trying to 
explain the law to ‘ou in laymen's language, and that 
is why I used this method instead of just reading 
from a paper. I want communication between myself 
and the jury. I do not want the jury to think there 
is something esoteric and complex in the law. The 
law really is quite logical and if you give yourself 
half a chance, you will find it is not difficult to | 
understand. | 
The Congress in 1970 passed what we call The | 
Drug Abuse Control Act of 1970, which became effective 
May 1, 1971. I will read portions of that law to 


you as they relate to this charge. You must accept 


the law as the Congress enacted it, as I interpret it 
| 
and as I instruct it. 


You may even disagree with it. You may not 
like it. But you have the obligation to accept the | 
law as I charge it, at face value, without question, | 


as I have the obligation to accept your fact findings 


| 
and having made your findings you have the obligation| 


} 
' 
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to apply the law as I charge it and make a determinatipn 


as to each defendant as to each charg” 

The first basic, well unaerstood, time honored 
principle in Anglo American law is that the defendants) 
are presumed to be innocent of all the charges in the 
indictment. It is a strong presumption. It means 
that at the outset of the trial you must conclude that! 
each defendant is innocent of each charge made ees 
him, and that presumption remains throughout the | 


trial and throughout your deliberations. 


It is enough to acquit a defendant. 


It is only overcome if the Government proves 
the guilt of the defendant as to each charge by proof 
beyond a reasonable doubt. | 

If the Government fails in its burden, then 
you have the duty to find the defendant not guilty. 

A reasonable doubt is a doubt which a 
reasonable person would have after weighing all the 
evidence in the case. It is 4 doubt based on reason 
and common sense and the state >f the record, which 
means the evidence in the case, 45 distinguished from | 
some vague, speculative or imaginery doubt. 

It is not the kind of doubt that an individual | 


would have because he is reluctant to perform an 
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unpleasant task. 


We all know that very few enjoy finding ary 


fellow American or citizen or alien guilty, but it 


is not that kind of an emotirxnal doubt. 

A reasonable doubt is a kind of doubt that 
would make a reasonable person hesitate to act ina 
matter of importance to himself or herself. Pror 
beyond a reasonable doubt is therefore preof of such 
a convincing character that you would be willing to 
rely a! t upon it unhesitatingly in the most 


important of your own affairs. 


(Continued on next page) 


snmarge 

THE COURT: (continuing) The Government is 
not required to prove to you that every bit of evi- 
Aence, every bit of testimony, every Exhibit, is tru 
kheyond a reasonable doubt. 

The Government's burden, heavy as it ie. SS 
that all the essential elements of the crime charged 
are established by proof beyond a reasonable doubt. 

Later in the charge I will set out detail or 
list the elements of the crime. What we do 1S frac=- 
ment the crime so that you can focus on each element. 
We list it. 

Mrs. Amon in her summation said something 
about “conspiracy.” She was correct as far as she 
went but she did not co far enough in giving you all 
the elements of the crime charaed. So, for the momen 
disregard what she said about the elements of con- 
Spiracy. I will charce you on what the elements are. 

The Defendant does not have the burden of 
Proving his innocence. The defendant need not offer 
any bit of evidence to establish his innocence. The 


Defendant may ré 


ly on the failure of the caqovernment 


‘ 


to sustain its burden of oroof. 


is evidence? Evidence is the method that 


a disputed fact.it 
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is generally classified as direct evidence or indi- 
rect or circumstantial evidence. 

It is easv enough to understand the definitio 

f£ direct evidence. It is the testimony that witnessas 

give you, relate about an event or a conversation. 
They say they saw it, heard it; that is direct evi- 
dence. 

The definition of circumstantial evidence 15 


| 


easy to give but kind of difficult to understana. We | 
say that circumstantial evidence is a method of 
proving or disprovinoe a disputed fact by drawing a 
reasonable inference based on good common sense and | 
experience from all the surrounding facts. 

Whenever I say that,I say,"Well, that is 
beautiful but I wonder if I and the jury reatiy 
understanc it.*® 


I think it is best demonstrated by an 2xample 


-- and I have aiven this example any number of times 


and I think it does voint out the difference. If my 
courtroom Deputy, Mr. Adler, and myse}) Standine 
on a street corner and there iS a stop sion at that 
corner, let's assume for the hypothetical example he 
had his back to the roadway and I had my f; -e facine 


the roadway and the stop sian. Let's assume that a 
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1976 white Cadillac was coming down the roadway at 
60 miles an hour, past the stop sion without stoppin 
and struck a woman called Mrs. A, who was injured. 

In that hypothetical, let's assume that you 
are sitting as the jury in that case. The vlaintiff 
sues for her injuries. She says, in effect, the 
pefendant violated the Vehicle and Traffic Law by 
failing to stop at the stop sign before proceeding. 

The Defendant says, no, I stopped at the stop | 
sign and then proceeded. | 

You must first identify the disputed fact. 
That is the issue in the case. | 

So if I were called to the stand I would tes- 
tify that I was speaking with Mr. Adler, the other 
circumstances that might bear on the issue, the time 


of day, and whether it was light out, and how wide 


the Defendant pass the stop sign without stopvinc. 
Yes, I saw the Defendant's car at 69 miles an hour 


proceedinc down the roadway and pass the ston sian 


| 

the roadway, and then the imvortant auestion, did | 
} 

| 

| 

| 


without stopping. chat is direct evidence on that 
| 
aa r | 
Now, my courtroom Deputy, Mr. Adler, is called 


. + | 
to the stand. He cin not alive direct testimony on the 
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issue, but he may testify to the surrounding circum- | 
stances. Por example, he might say yes, I was talkins 
with the Judge and as I turned to my right I wWaw this 
1976 Cadillac coming down at 60 miles an hour and 
then it passed behind me and I lost sight of i. for 
about, let's say, two or three seconds, about 1.50 


~ 


feet, and then I turned to my left and I saw it vro- 


plaintiff. 


ceeding at the same rate of speed and struck this | 


I think you would agree with me that logic 
| 
and reason, experience and common sense would dictate 


to vou that a fair and reasonable inference could be 


drawn from Mr. Adler's testimony alone would be that 
that motor vehicle passed the stop sign without stop- 
pina, if you credit his testimony, because from those 
circumstances, the fact that he lost sight of it and 
the car traversed about 150 feet over a period of 


two or three seconds, the car could not have stopped 


and then proceeded. 


} 
| 


So there you have the direct testimony and the 
indirect testimony or circumstantial evidence. 
The law does not hold that one form of evi- 


ef petter cualityv than t.e other. 


law only recuires that 
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the circumstantial evidence the Government must prove 
all the essential elements of the crime charged beyon 
a reasonable doub«. 

When it comes to the question of criminal in- 
tent, which is something I will charge you on, spe~ 
cifically with reference to Mr. G nz2alez and his tes~- 
timony, criminai intent is a state of mind. There is 
no way that you can vossibly cet Girect testimony, 


except possibly by what somebody says, if you believe 


he is expressing his state of mind. But that, too, is 
a circumstance, but the direct testimony, if you can 


think of lookine into a man's mind, is the way you 


normally proved by all the circumstances, what a man 


does, what a man says, and from that you can draw a 

fair and reasonable inference as to whether he had 
intent or, ) put it in the framework of 

burden of proof, 2s to whether the Government proved 


Criminal intent bv proof beyond a reasonable doubt. 


see his state of mind. Otherwise, criminal intent is 


I used the term “inference” and I used the term 
"“oresumption.” An inference is a conclusion which | 


reason and common sense lea’ a jury to draw from fact$ 


P | 
which heave been established by the evidence in the cage. 


draws an inference based on experience and 
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common sense and that is discretionary. 

However, a presumption is a conclusion which 
the law requires the jury to make and remains es 


overcome by competent proof to the contrary, and of 


ernment must overcome that presumption by proof 


| 

| 

Course the presumption of reasonable doubt, the oov~ | 
' 

| 

| 


beyond a reasonable doubt. 
You, the jurors, are the sole judges of the | 
‘lity of the Witnesses, which means the sapenasatinl 
ability of their testimony and the weight their ial 
timony deserves. Scrutinize the testimony given and 
the circumstances under which each Witness testified 
and every matter in evidence which tends to show 


whether a Witness is worthy of belief. 


Consider each Witness's intelligence. Consider 


his mode and state of mind. Why is a Witness testify-| 


ina? Consider the demeanor and manner in which the 
} 
Witness answered while on the witness stand. Did his 

' 
testimony have the ring of truth? Did he impress you | 
€s one who is telling you fully and fairly what he 
recollects? Is he evasive? 

Take into consideration the Witness's own 


ability to observe the matters as to which he has 


testified, wnether he shall have impressed you as 
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having an accurate recollection of these matters. 

Take into consideration tne relationship the 
Witness bears to the case and how the Witness would 
be affected by the outcome of the case. Take into 
consideration the extent to which, v, the 
Witness is corroborated or contradicted by his own 
testimony or other testimony in the case. 

Louis RoGricuez testified that he participated 
in the crime charced. You have the risht to suspect 
the testimony of a particl n the crime charged 

you find that he has a personal stake in the out@- 
come of the trial or if you find that he believes tha 
the rewards promised depend on the outcome of the 
trial. 

Louis Rodricu 
because of 


On the contrary, testimony of a partici- 


a jury to be true beyon? 


a reasonable doubt may be of sufficient weight to 
sustain a verdict of guilty, even though not corrob- 
cestimony in the case. 
testi- 
crime 1s always to be 


* ~ 
os Care. 


~ 
Ww 
~ 
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Pel 
» 
' 


The testimony of a Witness who provides e 


dence aqainst a Defendant for pay or for immunity 
. 


from punishment or for personal acvantage or vindica~ 
tion must be examined and weichec by the 


4 


greater care than the testimony of an ordinary Witnes 


1 


ust determine whether the informe 


‘ 
. 


a 


testimony has been affected by interest or b 
Gice against the Defendant. 

manner, 
may be discre 
Witness has been convicted of 
Crime punishable b; 

Prior convictio 
testimony incompetent 
a circunr- 


stance which vou y : i¢ Cetermininc the 


informant 
he Defenctant, Louis 
Rodricue?, was fated ith or inconsistent state- 


ments, something ie erore ne came to tne wi 


ness stand or a l1llure to give information at 
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time when it Wa reasonable to expect that ne should 
have given the information that he at the same time 
testified before you. This is called ~tmpeacting tes~, 
“timony. 

I think our common sense and experience tells | 


us that if a Witness were to retell the same version 


of an occurrence pnrase for phrase and word for word | 


and cesture for gesture, time and time again, you | 
would nave a reason to suspect it and you would Aave | 
reason to suspect tnat it was rehearsed. 

Mr. Clerk, would vou oe qood enouch to ask 
them to delay tnat banging for: about 2 

THE CLORA Yes, yvour Honor. 

THF COURT: We moved into this court house 
in 1965 but they are still buildine it 

So we recocnize that there are 
the retelling ara the variations even lena supvort 
to the credibility 

nconsistent statement coes 
.e credibilitv, the believability of * 
first you determine whether ¢: 


into consiceration 


was made and tn ‘ determine 
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to which the Witness's testimony i5 affectec. 

If you find that a Witness has knowingly tes~ 
tified falsely as to a material fact you may cisre~ 
gard all that Witness's testimony on the crounc the 
Witness is unworthy cf belief. 

On the otner hand, you may, 

So much of that “witness's testimony 
is true. 

The vorincivle simply 
cretion that the jury has in assessing 
of the 

wishes to testify 
as a Witness. u must judge his testimony in 
came manner as any 

liowever, 
in a criminal case to take 


Jo presumption of quilt 


Defendant, 
charoed, 
to orove its case. 
be improrver tor 
failure of a Defendant to testify curing your 


Crations. 
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co read tee taree counts. The first count is a conppir- 


acy count and vou have a summary of the counts there, 


anc the t t! ’ involve 


aiiv 


two crimes harce 


th 
Ne 


chare2 on oc! 


What the law pvroscribe:s 


the purpose 


into and the arrancement or a venture for 


of violating the law, not possession or the dis- 


tribution the coca 
agreement, the partne 


‘ 


purpos 


charce on 
States Code, Sectior iZe" 

As I explained, Congress passed what we call 
the Drug Abuse Act of 1970 and placed it under desig- 
nated Sections of our ) of our congressional 
statute is codified. This happens to be Title 21. it's 
Pood and Drugs. 

Whether activity is a crame or not depencs on 
what the Congress says is 3 crime. So the Congress 
says that cocaine is what we call a Schedule II Drug. 
Congress mace certain schedules of various dru‘ 
and under this specific provision it's 
says “coca leaves and any salt, compound, 
or preparation of coca leaves” is a Schedule 

I charge you that cocaine is a Schedule Il 
drug. 

(1) it made it a 
ay in cocaine sexcept as author- 


is not pertinent here, here is no 


showing that ; s authorized -- it says "Except 


as authorized by the sub-chapter, it shall be unlaw- 
€yul for any person knowingly or intentionally to 
distribute or possess with intent to distribute a 


controlled 


cocaine is 


As) e 


It , neaus 


substance. 
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The basis for the conspiracy charge is a very 
simple phrase found in another sectin of the act. It 
says “Any person who conspires to commit any of+ense 
defined in the subchapter” commits the crome uf conspiracy. 
Tte phrase is as simple as that. | 

A conspiracy is de.ined as a combination of two 
or more people who by concerted action get together to 
accomplish an unlawful purpose. In this case the charge 
is that the three defendants named got together to 
violate Section 841 (a) (1) which says Do not distribute 
or possess or deal in cocaine -- I'm paraphrasing it, 


but I want to bring it within the framework of this 


charge. 


So that a conspiracy char e in effect says, you 


got together to viclate a section of the act. That was 
the unlawful purpose. 

The mere similarity of conduct among vari 
persons and the fact that they may associate with each 
other, they have assembled together and discussed, com 
mon aims and interests, does not necessarily establish 
a conspiracy. Mere presence does not establish a 
conspiracy, ana mere presence knowing that conspiratiocial 


activity is going on does not establish th. conspiracy. 


eae 
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The government must prove 4 knowing and willful parti- 


cipation, doing something tr advance the purposes of 
the conspiracy, in this case to advance the purposes 
of a cocaine sale. 

The mere fact that someone was there, even knew | 
what was going on, heard what was going on and said nothing, 
dia nothing, does not bring tiat individual into me 
conspiracy. It's the being part of it, helving it, 
negotiating, br*nginc people together, delivering it, 
transporting people to the conspiratorial activity 

knowingly and willfully done -- that type of activity 
can bring someone into the conspiracy. But mere knowing 
about it connot. 

The evidence in the case need not show that the 
members of the conspiracy entered into any formal or 
express contract or that they directly by word or 
action or in writing set out the details and purposes 
of the conspiracy. What the evidence in the case must 
show bPevond a reasonable doubt in order to establish 
proof that a conspiracy existed is that the members 
in some way or in some manner Or through some contri- 
vance openly or tecitly came to 4 mutual understanding 
to try to accomplish the unlawful act, in this case the 


cocaine 


charge on Lsparza 


The government must prove beyond a reasonabie 


doubt that the conspiracy was knowingly formed -~ in 


other words, the parties to the conspiracy were aware 
that they were engaging in the cocaine business or 
getting together for a cocaine sale, and that one or more 
or the methods, described in the indictment to ac 
the purpose was used, and that two or more persons at 
least one of whom is one of the accused were- That 
thereafter one of the members of the conspiracy ~~ +t 
doesn't have to be the one of the accused -~ but 
one of the members of the consp.racy knowingly pertormec 
overt act in furtherance of the objectives 
the conspiracy. 
Now, an overt act is one that you can 
t's not covert, it's not concealed. 
something you see. But the overt act must be knowingly 
performed by the member cof the conspiracy. 
words, being aware . > was aidins the success 
participating in the activity with the intent ana 


the objects of the conspiracy, t 


sale of the cocaine, and that the overt act was in fac 


in furtherance of the conspiracy , to help it along. 
Now, one may become a member of the conspiracy 


without knowing all the purposes, b ts of the 


charge on Esparza 
conspiracy. One may becone 4 member of the conspiracy 
even though he doesn’t know all ‘the members of the con- 
spiracy and doesn't know all the activities of the con- 
spiracy. The proof need not show that the partmers were 
all equal, that they all performed the same roles. 
The government i is case clsims that Hector 


Christian performed a different role that Delfin Leo 


Gonzales and a different role than Armando Esperza, 


the government claims that while he was a member of the 
conspiracy Louis Rodrigues performed a different <cie. 
It is necessary for the government to show 
that each defendant, each accused who entered the consp*racr. 
knew and understood that he was dealing in cocaine, knew 
that there were other members of the conspiracy, and 
recocnized that the success of the conspiracy, dependea 
on others who had various roles in the conspiracy, the 
plier, the carrier, the broker. 
ing whether the accusec knowingly 

enterec a conspiracy it must be on evidence 

estimony of what that particular cefendant 
said and did to bring him within the conspiracy. 

the trial, at the eariy part o% 


a witness talked 


charge on Esparza 
with others outside the hearing of any of the accused, 
or if it was with one of the accused, when the other two 
were not present, I charged you that the acts ani decla-. 
rations of one whom you find to be a member of the con- 
spiracy cannot bind the other accused unless and until | 
you find that the accused knowingly and willfully entered 
into the conspiracy. 

So I said to you "dold that aside, put it in the | 
cubbyhole, it doesn't apply to these defendants, unless 
you find that the government has proved beyond a reason- 
able doubt that the conspiracy existed, that one of the 
parties to the conversation was a member of a conspiracy, 
and proves that he knowingly and willfully entered that 
consr racy, that the conversation or act. was durirg the 
term of the conspiracy and in pursuance of the objects 
and purposes of the conspiracy, and then it may be 
charged against any accused whom you find knowingly and 
willfully entered the conspiracy." 

Taen anything that any member of the conspiracy, 


partner, said outside the hearing of others nevertheless 


binds all the others, if it is made, as I said, during 


the term of the conspirac’ and to further the ojbects 


Or purposes of the conspiracy. 


Lee] ' 
2nat 


$s a rule of evidence, how to treat the 
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evidence. The evidence is introduced 
poses, and subject to connection. 
The other principle I just charged you on is where 


I said in order for the government £o prove that a 


defendant or an accused knowingly and willfully entered 


the conspiracy it must be on testimony on what that 
particular defendant said or did, not what somebody else 
said or did. You see that is a principle of criminal 
liability, because criminal liability is personal, it's 
individual, it's sOmething a cGefendant says 
So in order to bring someone into a4 
which is a criminal act, it must be on what 
ticular accused says oF does. On the other hand, once he 
has be7tome a member of the conspiracy, now #+hat requirement 
néividual personal responsbility has been satisfied, 
he is responsible for what any other partner does. 
I want to distinguish, because that principle is not 


istinguish between on 


€ evidence necessary tO bring 
conspiracy, and on the other hand, the principle that 
deals with evidence where you may charge an accusee with 


acts or declaration of conspiracy even though that 


the time and place. 


charge on Esparza 

If it app<ars bevrond a reasonable doubt from the 
evidence in the case that the conspiracy alleged in the 
indictment was knowingly and willfully performed, that 
the accused knowingly and willfully became members of 
the conspiracy either at the inception or the beginning 
of the plan or after -~ and it doesn't matter 48 ic*e 
after, because when one knowingly and wilifully joins 
a conspiracy he's responsible for everything that occur 
red prior to his entry, from ‘he time of its beginning-- 
ana that tKéreafter one or more of the conspirators 
knowingly committed an overt act in furtherance of the 
ebject, the purpose of the conspiracy, then the crime 
is completed and it's immaterial whether the conspiracy 
guccee “ec. 

It is not necessary for the government to prove 
that the cocainewas actually bought andfor sold. The 
success of the conspiracy is not a part of the crime 
of conspiracy. It is not an essential element of the 
crime charged. 

In this regard i think I should first charge you 
on the essential elements on the crime of conspiracy. 
The government must prove beyonc a reasonabie doubt, 

i, ghat the conspiracy described in the indictment was 


knowingly and willfully formed and was existing at or 


47 


about the time alleged. 

2, That the accused knowingly and willfully becam 
a member of the conspiracy ~~ and I described what 
knowingly and willfully means; it means that the accused 
was aware of what he was Going, he was aware when he 


went into this conspiracy that was dealing in cocaims: 


that he did it willfully -- that means voluntarily - 


and intentionally, knowing that he was violating the 
law. 

And 2 me of the conspirators, 4ny one of 
the conspirators thereafter knowingly eommitted an overt 
ct -- and I described what an overt act was; it could 
be making a phone calli to set up an appointment to nego~ 
tiai. the cocaine,it could be delivering the cocaing,it 

coulé be discussing the deal, the price, whe cserms, it 
could be going to tne place or transporting someone else 
to the place for the cocainedea) knowing that it was for 
that purpose; it doesn't necessarily have to be a crimine. 
itself; it doesn't have to be the transfer 
though of course it canbe; but it can be 4 


“ul act in and of itself -- but it has to 


knowingly, Knowing it 


the prposes of the conspiracy. 


charge on Esparza 
And 4, that the over*® act was knowingly cone i 
furtherance of the object or purpose of the conspiracy. 
In this regard, I want to call attention to the 
arcqument made by Mr. Belvedere that on May 16th -- I 
it was Mr. Louis Rodriguez who testifiei that on May 
Rodreguez told Hector Christian that he was going to 
with the source directly but that he would take care 
him or see that he was taken care of , and Mr. Belvedere 
argued that he'd never heard about Mr. Christian again 
during the term of this conspiracy, down to and including 
the 29th of May. He argued that he withdrew from the 
conspiracy. 
Well, the government argues he did not. 
fact « .estion for the jury to determine, If the govern- 
proved all the essential elements of the crime 
Mr. Christian -- if you find that he withdrew, 
withdrew from the conspiracy ana you find that the 


. 


covernment proved all the essentiai elements of the 


before ne withdrew, once criminal liability 


is not absolved because he later withcrew. 
committed and completed. And if you f1 


crime were proved, the 


charge on Esparza 
fact that he wasn't present on May 29th, had nothing 
to do with the deal, would not relieve him of criminal 
liability as to count one, Conspiracy. 

On the cther hand, if all the elements of the 
crime charge have not been accomplished, in other words, 
that the conspiracy was formed, they understood they 
were dealing in cocaing, that he had knowingly and wiil- 
fully become a member of it, that one of the members, 
performed an overt act knowingly and in furtherance 
the objects of the conspiracy -- again, if the govern- 


ment proved all that the fact that he withdrew would 


not affect his criminal liability. 


However, if he withdrew before the crime was 
accom .ished then you must find him not guilty. 

Now, count two charges that the defendants 
Esparza and Gonzales knoweingly and intentionally pos- 
sessed about 115 grams of cocainewith intent to dis- 
‘cibute. The law makes a distinction: the possession 
was not for personal use, it wouldn't be a crime uncer 
the section, but for sale. It was that he had it for 

to give it away. 
ermment must prove beyond a reasona °* 
doubt that the following essential elements of the 


crime to sustain count two: 1, the act of possessing 


charce on Esparza 


2, that such possession was knowing or inten 


in other words, not accidental. sus? sli 


some cocaine into someone's pocket, he aAidan‘'t know 2 
there, the possession is there but there is where we 
have a lack of criminal intent. The covermment must 
first that he knew it was cocaine, and 
was possessed with intent to distribute to 
to do something with it. 

government mu prove those 

the crime charged. 


(continued next page) 
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Sefendcants Esparza anc 


on 

and I n my possession but 
Mr. Adler's sugar anc mine. Well, ii 
ie. 3 


I were hoiarn 


had actuai 


would have constructive possessio 


actual. 
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quilt of any Defendant may be established without 


proof that he personally did every-act constitating 


the offense charced. The section reads 
in whole or 1 
"Whoever commits an offense against 
commands, 
or procures this 
cipal of it. Whoe 
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charge on lsparza 
beyond 4 reasonable doubt. 
If you get tired of listening 
call a short recess. t will conclude in about ten 


or fifteen minutes. If you would like to suspend, 


Now, I chargec you on the limited use Oo 
timony of Redriguez concerning conversations with 
Christian in April of 1975. The charge in the indict- 
ment is that the conspiracy commenced on or about 
May 16th. i advised you that on or about doesn't 


that the Government must prove that it started on a 


particular day. Now, whether April 


whenever this was, is reasonably cluse to the commence 
ment  .. the conspiracy as charged, 

for you. If you find that the conversation was be 

the conspi: acy started then of course no one e1ls# 
be charged with what Christian said to Rodriguez, 

£ you crecit Rodriauez' testimony. On the oth2r 

and, you may use that testimony if 
on the issue of intent to determine whether, if you 
find that Mr. Christian dia certain things, perm 
formed certuin acts that would bring him into the 
conspiracy. You may look at that testimony concerning 


20th or 21st to determine whether when he per- 


pe 


vou use vour own rec nat 
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stand the limited use of the testimony. 

So too the testimony of Special Agent Guadagnino 
about a transaction where he started the negotiations 
in Union City, and came to Brooklyn in July of ‘83, 
involving a narcotics deal involving the defendant 
Ramando Esparza. Whatever I said about the limited 
use of that t stim iy in regard to Hector Christian 
is also true of the testimony concerning the trans- 
action or negotiations with Special Agent Guadagnino 
some seven years, or back about seven years prior to 
the time of the existence of this conspiracy. 

Now, if you find the conspiracy existed and you 
find that Louis Rodriguez knowingly and willfully 
entere. into the conspiracy, then as a menber of the 
conspiracy whatever he said while he was a member of 
the conspiracy binds any of the accused that you find 
knowingly and willincgfully had become members of the 
conspiracy. 

However, upon his arrest, when he said that he 
was ready to cooperate with the covernment and became 
a government informant, as a matter of law he is not 
a member of the conspiracy in anything he said or did, 
It could not possibly bind any of the accused. 


The defendant Delfin Leo Gonzales testified that 
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matter. During your deliberations ou may have occasion 
to communicate with the court. You can communicate with 
the court through the marshals that will be assigned to 
you. All your messages will come through your foremane 
Don't ask me how any particular witness testified or 
what he said. If tf told you that I would be pre-empting 
your right to decide the facts, I would be telling you 
what they said. 

You may ask for the testimony of 4 particular 
witness or the subject matter of a particular i1s55ue in 
the case. 

During your deliberations, I am not interested 
in knowing how you stand at any particular time as 
to ar., defendant. Don't tell me that you are six to 
six or eight to four or ten to two. I am interested 
in knowing when you have 4 verdict. Don't tell me what 
the verdict is, just say “we have arrived at 4 verdict.” 

I will then know that you have unanimously 
agreed on a verdict and then I will call you in, ?- wili 
ask the foreman to stand, and I will ask what the verdict 
is, In effect I will say “In the case of the United 


STates against Armando Esparza, Delfin Leo Gonzales, 


and Hector Christian, how do find defendant Esparza to 


count one?" and you will tell me. “How do you find 
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Defendant Gonzales as to count one? How you do you 
find Defendant Hector Christian as to count one?* 

And then I will go on to counts two and three. 
And then I will turn to juror number 2 and ask him “Have 
you haard the verdict as rendered by your foreman?" And 
whether that is your ‘verdict, and you will give me 
your answer. And I will go down until I have twelve. 

If I hear twelve verdicts and the verdicts are 
unanimous then it first becomes the verdict of this 
case, not before. It should be done in open court. 

Now , of course, each juror must decide the case 
for himself and herself, always based on the evidence 
and the common sense interpretation and inferences to be 
drawn from the evidence. Any juror who takes an arbitrary 
view, and an intransigent view and refuses to discuss the 
evidence with his or her fellow jurors is violating the 
oath. The jury process is a deliberative process, it's 
an exchange of ideas. What is his testimony, what is her 
testimony, what did he say? That's the way to arrive at 
a verdict. 


It's equally a violation of one's oath to go into 


the jury room and say “well, I don't feel like talking 


ebout the case, "znc" I have 4 reputation as a4 good-tinme 
Charlie or 2 get-along Jane, and I never argue so I say 


whatever you say is all right with me.” 
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That's not proper either, Both sides are entitied 
to an intelligent verdict by twelve jurors, arrived at 
after analysis and deliberation on the evidence. 

If you first arrived at a verdict after discussing 
it with your fellow jurors, feel that your verdict is 
not consistent with the evidence and feel that you ought 
to reverse yourself and that the second verdict is con- 
sistent with the evidence, then do it. Nothing wrong 
in that. That's what we mean by exchange of ideas and 
deliberation. Just give it your fair, intelligent, un- 
biased consideration. 

Now I ask you to take leave of the courtroom. 


Don't start your deliberations. I just want to talk to 


the lawyers. 


(Jury out) 

THE COURT: Mrs. Amon, any exceptions? 

MRS. AMON. Your honor, I'm sure it's the jury's 
recollection on this particular point, but your Honor 
said something about if the jury credited the testimony 
of Louis Rodriguez with respect to the April 2ist 
conversations with respect to Hector Christian, 

THE COURT: If they credited him. 

MRS. AMON: Yes, but it was the testimony of 


Agent Alleva,. 


charge on Esparza 

THE COURT: Agent Alleva on the 2\st? 

MRS. AMON: Yes. 

THE COURT: Oh. 

MRS. AMON: Louis Rodriguez made some mention of 
it, but what Louis Rodriguez said was that the con- 
versation was mainly between Agent Alleva , and then 
Agent Alleva testified to it. 

MR. BELEVEDERE: Who are we discussing now? Are 
you discussing Mr. Christian? 

THE COURT: No, the 20th or 21st. 

MRS. AMOF: Yes, Mr. Christian on the 21st. 

THE COURT: I now recall. I thought it was 
Rodriguez. 

Anything else? 

MRS. AMON: Your honor, there is only one that 
concerns me a little bit. There was the question of the 
argument of withdrawal from the conspiracy. I! don't 
remember Mr. Belvedere making a specific argument about 
the fact that he withdrew. 

THE COURT: Oh, I think he did. 

MR. BELVEDERE: I alluded to it. 

MRS. AMON: He said yesterday that he was -- 

THE COURT: I thought I heard something. He 


he never had anything to do with this anymore after 
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BELVEDERE: It cut like a knife. I used -- 


COURT: Well, in effect he was saying he was 


MR. BELVEDERE: I didn't really know how to handle 
it in view of the instructions, and sc lI alluded to it 
without as much as saying it. 

THE COURT: Well, do you want -- I remember you 
wantec me to charge on that too. 

mr. belvedere: I asked you to. 

THE COURT: I remember you asked me to. 1 thought 
it was a fact question. 

MR. BELVEDERE: I remember I used the expression 
“cut ike a knife”. 

MR, LAIPER: Your honor, I respectfully -~- 

THE COURT: I want to go down the linc. I want 
to see if Mrs. Amon has anything. 

MRS. AMON: The thing is I don't recall. Your 
honor had said yeste: iy that it took an affirmative 
act to withdraw. 

TRE COURT: Well, that might have been an affirn- 
ative act. 

MRS. AMON: Well -- 


THE COURT: Rodriguez says “You are through, I'm 
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going to talk* -- He didn't say it this way, 76 Da 


but I'm giving it the best interpretation -- * You are 
through, I am going to the source directly, you are out, 
don't deal, ©'m going to talk to him directly. But Eas 
see that you are taken care of.” 


(continued next page) 
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MRS. AMON: Wo, I think the testimony was 761 
that Christian was worried about the fact that -- 

THE COURT: I read it only yesterday, page 49. 

MRS. AMON: Well, Gonzales said he could take it. 

THE COURT: It was Rodriguez’ testimony. Rod- 
riguez ssays “Look, I'll take care of you, I'll deal with 
the source myself, but don't worry about it, I'll take 
care of you.” Words to that effect. 

MRS. AMON: Well, in recounting what Christian 
is saying he says "I know you are going to deal directly 
with the soucce, and I feel that I've been left out.” 

And Rodriguez says “No, you introduced me to Leo.” 

Well, he said “Therefore I'm going to talk to Leo 
and make sure you are taken care of.” 

THF COURT: Yes, I thought that created a fact 
question. I don't know, it's close. 

MRS. AMON: I mean it's "I don't want to be left 
out, " not that “I want to” -- 

THE COURT: Well, you can't cut it that fine. 
Now, you know this is only rimony. It depends upon 
what interpretation there is .o it, You are now talking 
like defense counsel, you see. “Oh, she can't say that, 
he didn't say it.* 

MR. BELVEDERE: That's from association. It's 


rubbing off on her, your Honor. 
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THE COURT: I don't think so, She is too new at 
the game. It hasn't come about yet. 

MRS. AMON: I don't know whether that was a good 
thing or a bad. 

THE COURT: I'm not quite sure, let me think 
about it. 

MRS. AMON: I'm not sure I take it that way. 

THE COURT: Strange, in the middie of the charge 
I thought "Oh, this aiding and abetting and- conspiracy." 
I often ask prosecutors not to put it in the same indict- 
ment because it's one of the most confusing things 1 
tell a jury. I have more trouble with that than anything 
else. So I thought I'd do it and get rid of it. 
don't know whether I made myself understood. 
sour.i logical to you? 

MR. BELVEDERE: I understood, yes sir. 

THE COURT: I have tried to figure this out over 
the years, and I thought that‘s the only thing and you 
might as well be frank about it. I Know that some 
opinions try to distinguish it, and I tell you they 
wind up like a pretzel coming back on the same place 
they started. 

Mr. Belvedere, any objections? 

MR. BELVEDERE: I have no wuojections. 


THE COURT: Mr. Asen? 
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MR. ASEN: Yes, your Honor, I note” three things. 


I would take exception to your charge on entrap~ 
ment. At the moment I don't have my copy of th« orevious 
proceeding, but it was substantially diftercnt. 

THE COURT: No, I first gave it word for word, 
and what I added was -~ and this is the way some of the 
cases say it -- it was the crime is manufactured by the 
government, it's their idea, they started -- and they 
use the term manufactured -~ then he doesn't commit a 
crime, it's entrapment. 

MR. ASEN: Well, except -~ 

THE COURT: On the other hand, if he has a prem 
disposition to commit the crime, if he is ready and just 
awéf%ina the opportunity, the mere fact the sovernment 
gives him the opportunity is not entrapment. 

MR. ASEN: Well, 1 would take excepti. 1 to your 
Honor's charge -- it's not -- unfortunately I don't have 
my copy of the previous proceeding before you or i would 
go over it with you — 

THE COURT: I'm telling you that Tt rez. 

“R, ASEN: My understanding of the law as far as 
entrapment, at least insofar as this case is concerned, 
is that here you have the government by my contention 


providing the very socain that is the issue in the case. 


Now, it can be argued ~=- and your Honor would be I suppos: 


to 
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proper to say that if you find that Gonzales was other- 
wise predisposed, but I think the tone and the inference | 
to be drawn by the last statement of your Honor's charge | 
was substantially different than in that last trials awa 
i noted that, and I would take exception to that. | 
Additionally, your Honor ~~ 
THE COURT: I‘ve got the same page. ! thought I 


read this part too. This is the only cime I picked up 
my paver. Here it is. | 

That's what I said the last time, unless I didn't. 
read it the last time. | 

MR. ASEN: You did not read this the last time, 
as far as I know. I gave my copy to the reporter who 
was here before. 

THE COURT: Well, look at ts 

MR. ASEN: Well, I take exception to that chargé. 
But I would have hoped that your Eonor would have charged 
-- would »%e substantially -~ 

THE COURT: But you asked me -- Wait, now, you 
asked me to charge as I did in the last trial. 

MR. ASEN: That's correct. 

THE COURT: Now .f I charce in accordance with 
your : ‘=st you can't come now and say “I don't like 
th 


MR. ASEN: I asked your Honor to charge entrapment~-~- 
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THE COURT: Pind it, please. Pind it. 

mr. ASEN: All right. In the meantime, I'd like 
to ask your Honor to charge that the testimony of law 
enforcement agents is not entitled to greater weight 
than the testimony of other witnesses, which your Honor 
did not charge, 

THE COURT: I didn't say they were entitled to 
greater weight. 

MR. ASEN: I'm not saying that your Honor did, 
I'm saying that there is a specific charge when you 
have witnesses that are law enforcement agents. 

THE COURT: Did you make that request, Mr. asen? | 
Did you make that recuest to me? 

MR. ASEN: Prior to your Honor's charge? 

THE COURT: Yes. 

MR. ASEN: No I did not. I'm requesting -- 

THE COURT: Why do you make it now? I didn't 
give it the last time. 

MR. ASEN: I'm giving it now -- I'm requesting 
that your Honor charge it now. I suppose thet I'm 
overly dilatory at this point, I'm not taking exception | 


to your Honor's charge, I'm asking your Honor to charge 


it now. 


THE COURT: I'll do it just to avoid any possible 


point on appeal, but 1 think it's dirty pool. 
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MR. ASEN: Well, I believe that I would have 
expected your Honor t:o have charged it. I didn't 
auticipate -- 
THE COURT: I didn't charge it the first time, 
and you asked me to give the same charge. You never 


requested it. And this is the first time you are asking| 


for it. So don't tell me you thought. You didn't think, 


MR. ASEN: Very well, your fonor, but I'm asking 
your Honor to charge it at this time. 

Now, your Honor twice mentioned my client's name 
in reference to a John Doe. I believe that was inad- 
vertent, but I think the record should so reflect that 
I would take exception to that. 

THE COURT: What do you want me to ao about it? 

MR. ASEN: Well, I'm stating -- 

THE COURT: I assume you will take my word for 

was inadvertance, won't you, Mr. Asen? 

MR. ASEN: I stated that right at the beginning 
of my statement, your Honor. 

If your honor would give me a moment I will -- 

THE COURT: It wasn't in the same order the 

time. 

MR. ASEN: That's why I'ma little -- 

MRS. AMON: There you go. 


MR. ASEN: Would your Honor want me read it 


into the record? 


THE COURT: Yes, I want you to read it into the 


recoré. Go anead. 


MR. ASEN: Okay, this is page 779 of your Honor's'| 


charge at the prior proceeding: 

"If you believe the testimony given by Gonzales 
that he delivered the package only because Louis 
Rodriguez told him to do it, and that he was getting 
dollars 200 for it, then he was acting at the dairection | 
of a government agent, That is the significant part 
of it. If that is what 'ppened then Gonzales did not 
commit a crime in delivering the package, that is, if 
he had no previous intent or purpose to violate the 
law ir delivering the cocainebut was induced or pur- 
suade by Rodriguez to commit the crime. 

On the other hand if Gonzales without the induce- 
ment or pursuasion of government agents and on his 
own initiative was ready, willing to deal in cocair, 
to deliver this package knowing that it was cocaim, the 
mere fact that Rodriguez and/or Alleva provided the 
opportunity to engage in the sale does not afford 
Gonzales a defense to the charge." 

Which was your Honor's previons charge. Now, 
your Honor included something about manufacturing the 


crime. 
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THE COURT: I told you I added that. I thought 


it was better to explain it, yes. I doc't see how you 
are prejudiced by it. 


} 
| 
| 
' 
| 


MR. ASEN: Well, your Honvr, my point is that the 
emphasis to be drawn by your Honor's previous charge is 
where your Honor states that that is the significant 
part of it. 

THE COURT: What's the next point? I'll just 
overrule the djection, and you have your exception on 
the record. 

Next? 

ASEN: Very well, your Honor, that’s all. 

COURT: All right, call them in. 

Mr. Laifer? 

LAIFER: I have no excestions, your Honor, 
except for one point: I understood yesterday that you 
were not going to charge withdrawal from the conspiracy, 
and that -- 

THE COURT: I had to do it. 

MR. LAIPER: Yes, but Judge, yesterday, when you 
did that -- it's so antagonistic to the defense. 

THE COURT: I said I wouldn't charge withdrawal. 

MR. LAIFER: Yes. 

COUPT: Not as a matter of law. 


Li“ PER: Yes, Judge. 
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THE COURT: But I specifically said it's a fact 


question, I'll give it to the jury. 

MR. LAIPER: Judge, I can only urge this on the 
court: that defense is so antagonistic to the defense 
of the two other defendants in this case, either saying 
“Look, there was a conspiracy, but I left," would you 
in some way clear that up for the jury? 

THE COURT: No, I won't do anything further. I 
can't be unfair to the defendant because you think it 
might be prejudicial. 

I'll tell you how I try every case of multiple 
defendants: everytime some lawyer says “Gee, I don't 


* when 


want his request." or "I chiect to his question, 
they are cuestioning, or wh: . he: .ys in summation, I 

say, “Wait, if I were trying Mr. Hector Christian alone 
would I allow7it, would I do it: If the answer is yes, 


then he's allowed to do it in a multiple case. 


Prarkly, in this I don't understand how possibly 


the withdrawal, saying it's 2 fact question, how the 


withdrawal, giving the issue of withdrawal to the jury, 
can possibly affect Esparza. You mean he looks lke 
someone playing a lesser role? 

Well, . 2: fact is, that's the way the case is 
presented, 


MR. LAIPER: No, no, 
(continued next page) 
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THE COURT Christian had the lesser role here. 
MR. LAIFER: That's not what I'm saying, Judge. 
I'm saying that what was said is that Christian 
indicates by his counsel that he withdrew from the 
conspiracy on oF about the 16th, giving credence to the 
fact that in fact there was 4 conspiracy. 
THE COURT: If that is the way you interpret it. 


MR, LAIFER: I would urge this on your Honor. 


THE COURT: I think it's pretty sad because that | 


is not the way I heard it. I heard it, assuming there 
was a conspiracy. 

I did not hear Mr. Belvedere acknowledge that 
there was a conspiracy and that he was 4 member of 
it. 

MR. BELVEDERE: I never said that, your Honor. 
I never even used the word “conspiracy” in that con~ 
text at that time. 

TRE COURT: Of course not. 

MR. LAIFER: All right. Thank you, Judge, 1 
have no other exceptions. 

THE COURT: Seat the jurye 

MR. BELVEDERE: 1 think the exact words were 
"He disappeared”. 

THE COURT: Yes. 


(The following occurrec in the presence of the 


jury) 

THE COURT: All witnesses are judged by the seme 
standards: Rodreguez, the defendant Gonzales, the law 
enforcement officers. Law enforcement officers 
testimony is not more credible because they are law 
enforcement officers nor does their testimony get any 
extra weight just because they are law enforcement officers. 
I charged you that before, and of course that charge is 
as correct now as it was then. 

Mr. Alber, you are excused, thank you. Alternates 
may not participate in the deliberation of the jury. 

Will you please take whatever personal belongings 
you have? 

Alternate JJROR NUMBER ONE: Sure, okay. 

THE COURT: Would the clerk please swear in the 


marshals? 


(Maf@ aarshal duly sworn by clerk of court). 


THE COURT: The jurv is excused for deliberation 
on the matter. 

I just want to call vour attentior to the oath 
you took, to render a true and just verdict, and that 
means a verdict on the evidence, free of all his, 
prejudice, and sympathy. 


The jury is excused for deliberation on the 


(The following occurred in the absence 

of the jury at 3:45 p.m.) 

MRS. AMON: Your honor, you weren't going to say 
anything about April 23rd? I didn't want to interrupt 
you , but I didn't know what to do. 

THE COURT: I forgot. Do you want to bring them 
back? Will everybody stay in the courtrooms, please? 
Bring them back. 

I had it, but I drew a line under it sol just 
paid attention to Mr. Asen. He gets special attention 
here, 

MR. ASEN: 1 certainly didn't request it. I seem 
to be getting it. 


THE COURT: Yes, you will get it. You will get 


(Jury present) 

THE COURT: There was another error that was 
called to my attention. 1 referred to the testimony 
of Louis Rodriguez regarding 4 conversation he said he 
had with Hector Christian on April 20th and 2list. 

I now recall that it was Special Agent Alleva 
who gave the testimony, and Louis Rodriguez said he 
was present and said something about he did most of 
the translation at the time. 


t ayo failed to tell you how to use this 
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charse on Esperanza 


I just said that it was an 


2 memorandum of verdict. 


unofficial document. 
4 Well, frankly, use it any way you want to. You 


can use it for scrap paper, if you want to. Use it to 


6 make a meno of how you are voting. 


7 Maybe we will give the foreman just one extra. 


. I would like him to sign one copy for me when he comes 


in with the verdict, and you can just doodle on the 


other, make notes on the other. 


All right? 


MRS. AMON: Your honor, may 1 approach the bench 


before the jury is excused? 


14 THE COURT: “ill you come to the side-bar, please? 


(Side-bar follows) 
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MRS. AMON: I just want to clarify a small point. 
You made a statement about Mr. Rodriguez doing tne 
translating. Hector Christian speaks English. There 
g was no question of -- 
0 (In open court) 
THE COURT: Oh, I compounded the error. That was 
not the time that Louis Rodriguez did the translating 
because he testified at another time he translated for 


Gonzales, but, of course, Hector Christian, he indicated, 


spoke English. 


charge on Ysperanza 
Does that rectify 411 my errorsso far? 


All right, I think it does. 

Anything else? Anything else, anybody? 

All right. As I was saying, I would like the 
foreman to have another copy of the memorandum of 
verdict. I would like that to be completed by the fore- 
man and signed and delivered. The others can just uss 


it fo. just memo paper, do whatever you want wits i. 


The jury is excused for deliberation on the 


matter. 
(The following occurred in the absence ©% ~1« 
jury.) 
THE COURT: All richt. 
(Recess taken) 
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‘Tre following occurrec 1n tHe absence 


of the jury at 4:30 p.m.) 
THE COURT: All right. 
THY CLERK: Note from jury, marked Court's 
Exhibit 2. 
(So maxked.) 
fHE COURT: Do we all agree on this page citation? 
MR. BELVEDERE: Yes sir. 
THE COURT: Seat the jury. 
(The jury present.) 


THE COURT: Your note """ « “May we have 


Rodriguez's testimony concerning the San Rafael socia+ 


club.* Page 59, line 2, cross-examination by Mr. 
Laifer. 

(REcord read, asindicated by court.) 

THE COURT: 1 suspend on line 9 at page 60. 

I'd go to page 94 and I think this is still 
cross-examination by Mr. Laifer. 

=ixcuse me, your HONOT. 

reflect that in the absence of the official court 
interpreter, that I have asked Mr. Belvedere to subd~ 
stitute and interpret on behalf of ay client for 
these proceedings. 

THE COURT: All right. 


MR. ASEN: But that I would ask that tne 
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interpreter be notified in the future, should the 


have any further questions. 

THE COURT: Thank you. 

MR. ASEN: Thank you, your Honor. 

THE COURT: It looks as if it's Mr. Laifer's 
cross-examination at page 94, 

(REcord read as indicated by court.) 

THE COURT: I will suspend at line 20 
and I will go to lire 24 on page 94, 

(Record read as indicated by court.) 

THE COURT: I suspend at line 9 on pz 

I go to page 130, line 2, continued cross 
examination. 

(Record read as indicated by court.) 

THE COURT: 1 suspend at line 22. That is all 
the testimony «° Mr. Rodriguez, the lawyers tell me, 
that relates to the San Rafacl social club. 

The jury is excused. 

(The following occurred in the absence of 

jury.) 

MR. LAIPER: Are we excused, your Honor? 

THE COURT: Yes. 

MR. LAIPER: Thank you. 

(Recess taken) 


.The following occurred in the absence of 


the jury at 4:5° Pm.) 

THE COURT: The note asked for the followsng 
Exhibits. May * have the note, please? 
THE CLERK: Yes sir. it is marked Court's 


Exhibit Number 3 for identification. 
(So marked) 
THE COURT: Address book, cocain, siip of paper 


from Rodriguez. 


The lawyers agree that the cocain should not 


into the jury room. I think if I just hand it to them 


here they would quickly return it. 
MRS. AMON: There is a question about the slip 


of pape: from Rodriguez. 


THE COURY: The slip of paper can only mean the 


MRS. AMON: I think sc. 


i + 


MR, BELVEDERE: That's all we think it 15. 
it is anything else, they can ask for it. 

THE COURT: Yes. 

Ask the jurors to ccne in. 


(Jury present.) 


THE COURT: You asked for the address book and 
cocain and slips o. paper that Rodriguez gave. I 


sume you mean the business cards? 


JUROR NUMBER ONE: Nhe one that he cook out of 


82 


‘+ 


his pocket during the testi 
THE COURT: Oh. 


JUROR NUMBER OWE: When they were asking about 


THE COURT: That was “ed for identification. 
never placed into evide..ce, I think the lawyers 
that it had nothing to do with the case. 

MR. BELVEDERE: Sir, may It? 

THE COURT: ‘The jury is excused. 

(The following occurred in the absence of the 

jury.) 

MR, BELVEDERE: There were to pieces of paper. 
I tnink your Honor -- okay, now? 

I think, your Honor, there are two pieces, 
firs: piece he took out was an advertisement -~ for 
placing an advertisement in a newspaper in Spanish. 
That we agreed, 

THE COURT: Yes. 

MR. BELVEDERE: He took out another little yellow 
sheet during cross-examination on which he had written 
certain notes which he had used to refresh his memory, 

MRS. AMON: That was never offered into evidence 
that sheet. 

MR. LAIPER: Never was. 


MRS. AMON: It wasn't. 
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MR, BELVEDERE: If it wasn't, I withdraw it. 


MR. ASEN: It was simply marked for ider.tificatios 


and at the end of the aay, I recall, that we returned 
1e Go <== 

MRS. AMON: It was nothing, no cross-examination 
or anything else about it. 

“MR. BELVEDERE: Pine. 

THE COURT: Seat the jury. 

MR. BELVEDERE: SO long as we know there were 
two sheets. 

(Jury present.) 

THE COURT: When ar exhibit is marked only for 
identification, it is not part of the record, so you 
may not see it. 

JUROR NUMBER ONE: Okay. 

THE COURT: Now, the cocain, if you would like 
to examine it, you may examine it in the courtroom. 

I never send narcotics into the jury room. There 1S 4 
certain danger in the package opening, and so forth, 
but if you would like to look at the package here and 


pass it around, you may do that. 


(Exhibit being passed among jurors.) 


THE COURT: I might tell you something about 
the time schedule. Usually juries deliberate urtil 


approximately 6:30, 7:00. I do not send juries out 
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to dinner only because it taxes sO much time that by 
the time you get back it is time to suspend, 


So that when you have decided that you have 


had enough for the day, we will disband and I will 


ask you to return tomorrow morning. Just in case 


that comes to sind. 
All right. The jury is excused for the 


deliber ition om the matter. 
The marshall is directed to turm the brown 
book over, Exhibit 7. Turn it over to the jury. 
(The following occurred in the absence o- 
thejury.) 
THE COURT: All right. 
(Recess taken) 


(continued next page) 
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(The following occurred in the absence of 

the jury at 5:20 p.a.) 

THE COURT: All right. Seat the jury. 

THE CLERK: Jury note, marked as Court's Exhibit 
4 for identification. 

(S marked) 

(Jury present) 

THE COURT: I have your note marked Court's 
Exhic.it 4. “We won't be able to reach any decision 
tonight and the ladies do not “axe tm ge home after 


Gark, May we be excused until tomor:o 


Well, if that is your decision, then we will 


It is very important that at this particular 
poin. that you not discuss the case with anyone, You 
probably are more susceptible to suggestion 4t this 
point than at any time during the trial. So you must 


so discipline yourself so that you just refuse to dis- 


cuss with any of the folks at home and when you return 


tomorrow do not discuss it until I call you back into 
the courtroom and make certain everyone is ere and then 
when I find you all here, then I will excuse you for 
deliberation on the matter. 

It is as if between now and the time you commenc: 


deliberation there were no break in your talxs or your 


86 


thinking. 

It would be impror’r if five or ten or even 
eleven of the jurors in the jury rocm and stari:ed 
discussing the case. The case can only be discussed 
when all twelve are present. 

So I want to make sure that all twelve 
present. So when you come in tomorrow -- and 
start promptly at 10 -- do not talk about the 
I will call you into the ccurtroom and then I will 
excuse you and ask you to continue deliberations. 

Tonorrow you will again find a menu and 4 slif 
and we will order lunch ir for you. 

It is vital that every juror come in tomorrow. 
If one juror m’sses court tomorrow, we cannot proceed, 
So if any of you are thinking of getting the flu, 
please wait until the case is over, That may sound 
selfish ts ‘cu, but if anyone does get sick, it means 
I ¥.1l1 have to declare 4 mistrial and the case will 
have to be tried all over again. 

So { am as interested in your health at this 
point as your respective spouses and chi idren and your 
friends. I will breathe a siah of relief tomorrow when 
I see all twelve here and ready to continue. I mean 
that very seriously. 


The jury is excused. Please remember 
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said and I will look forward to seeing you tomorrow 


very eagerly. The jury is excused. 


(The following occurred in the absence of 

the jur'.) 

THE COURT: I want everyone to remain in the 
courtroom for at least five mirvtes, until the jurors 
have left the building. 

See that no one leaves the courtroom. 

THE CLERK: Yes sir. 

THE COURT: Except Juage Costa, who i 

back there. 

(Whereupon, the recess was taken until 
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Appearances? 


DAVID G. TRAGER, ESQ. 
United States Attorney 
for the Eastern District of New 


BY: CAROL AMON, ESQ. 
Assistant U.S. Attorney 


STEPHEN R. LAIPER, ESQ. 
Attorney for Defendant Esparza 


MICHAEL ASEN, ESQ. 
Attorney for Defendant Gonzalez 


JOSEPH L. BELVEDERE, ESQ. 
Attorney for Defendant Christian 


: THE CLERK: All rise. 
3 Be seuted. 


4 THE COURT: Ali the defendants and lawyers are 


5 here. We have two interpreters today; right? 
6 MS. AMON: I brought Mr. Boyne for Mr. Sandoval. 
7 THE COURT: All right, please seat the jury. 
5 (The jury entered the courtroom at 16:00 o'clock.) 
9 THE COURT: Good morning, ladies and gentlemen. 
0 I am very happy to see we are all nere. The jury is 
excused for deliberation on t.e matter before it. 
12 (The jury left the courtroom at 10:03.) 
i3 (Whereupon, a recess was taken.) 
14 THz CLERK: Jury note marked Court's Fxhibit 5 
15 for ic ntification. 
Be seated, please. 
THE COURT: The pury wants me to read count 3, 
and then define what distribution is. They want me to 
read « unt 3 in its entirety and redefine distribution. 
4 - I intend to say distribution meant the sale or delivery 
<4 to others. Any objection to that? 
-- MR, LAIFPER: NO ebjection. 
=? THE COURT: I don't know how else to define it. 
\. 24 Seat the jury. 


25 MR. ASEN: ‘our Honor, is your Honor just going 
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to say the seliang oF the 
selling? 

THE COURT: They just want 
distribution is. 

MR. ASEN: I just wanted to understand. 

THE COURT: They are not asking abou~ crininal 
intent, just the act of distribution. 

MR. ASEN: Distribution? 

THE COURT: That is all they are asking. 

Seat the jury. 

(Whereupon, the jury entered the 
eleven o'clock.) 

THE COURT: There 1S 4 note here asking that 
I read count 3 in its entirety and redefine distribution. 
Cou..c 3 reads: 

"on or about the 29th day of May, 1963, within 
the Eastern District of New York, tne defendants 
Armando Esparza and John Doe, also known 45 ‘Leo 
Gonzalez‘ did knowingly and intentionally distribute 
approximately 115 grams of cocaine, 4 Schedule 
narcotic drug controlled substance. (Title 
States Code Section 841 (a) (1) and Title 18, United 
States Code Section 2. 


Now you ask that I define distribution. you 


are not asking tor the other elem nts of the crime 4s 
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I understand it, you just want to know what distribution 


is. Distribution is the sale or delivery to another 
of the substance. The jury is excused for further 
deliberation. 

THE POREMAN: May we ask a question? 

THE COURT: I would rather you write 
Does it refer to distribution? 

THE POREMAN: <eS. 

THE COURT: What 1S it? 

THE POREMAN: I » more than one 
distribution? 

THE COURT: fou want to Gistinguish possession 
and distribution? 

JUROR NO. li: AS iar as its entirety. 

THE COURT: I think I know what you are confused 
about. Count 2 charges the defendant with possession 
with intent to distribute. how, that is one crime 
charged. In other words, tne Governmentmust prove in 
addition to tne proof of the criminal intent, that the 
defendant knew what he had was a narcotic, cocaine. 
And that secondly, that he possessed not tor himseif, 
not for his own us, but he possessed it intending to 
distribute it to someone else to give it, to deliver it, 
to sell to someone else. That is one crime. That is 


count 2. 
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Count 3 charges another specific crime. In other 
words, one can be charged with the possession with intent 
to distribute before the actual distribution. That is 
one crime. 

Count 3 charges the actual distribution, tr 
deiivery in this case, the sale to special agent Alleva. 
That is the act of distribution charged in this count. 

I hope that clarifies it. If it doesn't, then send me 
another note and I will try again. 

(The jury iezt the courtroom at 11:05.) 

THE COURT: Is there any objection to 
supplemental charge? 

MS. AMON: No, your Honor. I think I understana 


what the jury was asking or what the problem was. In 


count 3 obviously both Delfin Leo Conzalez and Armando 


Esparza are charged with the actual distributicn. Now, 
when your Honor gave a charge about actual distribution, 
I think tney needed the a1aing and abetting charge, 
constructive possession, so they are wondering how it 
can be charged with the distribution. 

MR. LAIFER: Il don't know that that calls for 
the working of their minds. 


MS. AMON: That was the question, two types of 


possession and are there two types of distribution? 
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THE COURT: Call them back. That May very weli 


intent. Call them. Do you agree that that was 


MR. 

MR. / } listening to what you were 
saying. 

THE COURT: All right, call the jury back. 
@ill find out whether that was what they were talking 
abe 


(Whereupon, the jury entered the courtroom at 


THE COURT: There was a look of puzzlement on 
your face and one of the lawyers suggested what you 
were really asking was whether Armando Esparza Was 
che-ged with the actual distribution, the delivery or 
whether he was chargeGa as an aider and abettOr anc, it 
was pointed out to me that when I charged on aiding anc 


abetting I only charg@ion the po 3session count, on 


count 2. I did not relete aiding and abetting to 


count 3. Is that what 15S puzzling you? 

Anybody? I see the juror that asked the question, 
Mr. Roberts asked whether there was two kinds of 
distribution. When I chargec on the aiding and abetting 
count, and I'd better use the exact language of the 


section, it not only referred to the possession count, 
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but it also referred to the count 3. Now, that gection 


2 of Title is = 

JUROR NO. ll: Excuse me, your Honor, you gave 
the layman's language and, what is possession, holdings 
a glass in your office? vdees that also apply in the 
distribution that is before us? 

THE COURT: Possession is one concept. Tha* 15 
having what we call dominion and control over the 
substance. That is one count. 1! know it may be 
aifficuat for 4 juror to conceive as t© how you can 
distribute without having it in possession. Jl. can't 
fault you for finding that 4 little confusing, but you 
must thank of the charges here. The charge iS 2" 
count 2 that first he possessed it with intent to 
dis .ribute.- The actual distribut 
take place in order to complete the crime charged. 

It is true that one may also have possession and be 


char~ 24 with the distribution of the substance he 


possesses, put —he charge 2 Sat he parted with 


possession, he delivere¢ it, he sold it. There 1S he 
inconsistency in the charge’. It is true that the 
Government charges that it was one transaction. Theat 
it was possessed by Gonzalez with intent to distribute, 
ana that it was then delivered by Gonzalez to Alleva, 


but out of that transactionthe Government charges two 
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separate crimes. So that distribution is not Pp 


though itis aifficuit to conceive of someone delivering 


without having it in hand. But that is not inconsistent 
with the charge that it “4s distributed. 

Now, again, I can't answer questions because you 
see what will happen 15 we will get into 4 broad 
discussion, and I want to avoid that. I want you 
think about the questions you want to ask anc 
write them out. Now, when I tell you this is the 
Government position, again I have noopinion one way or 
the other 
The+ is for you. 
it is only becausel want 
think you have with it, and no other 
have any further questicns on the definition of 
and distribution, then write the questions out 


will 


left the courtroom at 


LAIFER: Judge, I think you missee what they 
I think they wanted to know 
charged with tne 


distribution even chough he aia not actually 


you know 1 offerea 


then somebody interrupted and i stopped it. 93 


didn't give them what they didn't want. That is the way 
I got it. I thought when Mrs. Amon said so that it 
seemed to make sense, but Juror No. }1 wanted to know 
how you can be charged with distribution when you 
talked about actual possession, and the constructive 
possession. 

MR. ASEN: It is ac if there would be a 
constructive distributic 

MS. AMON: I think it is concluded that there 15 
a constructive distribution in the same way ther 
constructive possession. 

THE COURT: I will call them back. am 
reluctant to ask questions in court because 
know -- 

I would rather leave it alone. 

I think we ought to leave it alone. 
i mean if they write another question, I 

they file further clarification, they wiil 

dangerous to discuss it with tne jury. 

MS. AMON: What I see happening, your Honor, 15 
they don't see how Esparza could be charged with the 
distribution. 

THE COURT: Thea they will tell me that in tne 


That will be the question. 


MR. LAIPER: I get an opposite impression. 
like the question. 

THE COURT: You didn't like the questions? 

MR. LAIPER: I didn't like the questions. But 


c'est la vie. 


THE - COURT: tried to understand them, and I 


thought I did, and thought I didn't, and after 
Juror No. ll asked the questio ‘gain, 

MS. AMON: 
that he nad a problem with possession with inten 
distribute as 
I don't think they had a problem with that at a4 
think the problem was, you talked to them about 
constructive possession. Under two theories, 
you Cc.an say that Esparza had possession. you coula 
the constructive. Title 2 was aiding and abettinc. 
Their problem is they come down and they see tie 
third count, and they are saying -- [1 a t think 
understand Title 2 at all, and now saying whether 
theie is any constructive distribution. 

I stopped short of charging them on 
aiding and abetting, and I asked them if that 1s what 
they are talking about, and I said Esparza could be 
charged referring to -- and then Juror No. TL 


interruvted me ard said, "No." He seemed 
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indicating difficulty with the type of possession with 
intent to distribute, and distribution really applies 


to possession. 


MR. LAIPER: That's really one of the easiest 


concepts in the case. 


THE COURT: I think so. It shows you how far 


they have gone. 


MR. BELVEDERE: They could be starting bacKkwaras 
may I be excused 
fairly Lod ? %I have to appear 


before 


COURT: [ me ask yvou this: Suppose we have 
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a note? Will you be down at the Magistrate 
MR. ASEN: Shouldn't take too long. 


THE COURT: Be j notes are coming 


rise. 
(Whereupon, the Judge left the courtroom.) 
(Time oted: 11:15 A.M.) 
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THE CLERK: All rise.- 
THE COURT: Gentlemen and ladies, we have a 
verdict. Will you please seat the jury? 
THE CLERK: Note from the jury marked Court's 
Exhibit 6 for identification. 
(Whereupon, the jury entered the courtroom.) 
THE COURT: Mr. Foreman, would you 
I have your note saying the jury has reached a verdict. 
The United States of America V.- Armando Esparza, 
Leo Gonzalez, and Hector 
As to count 1, how do you find the 
Armando Esparza, guilty or not guilty? 
FOREMAN: Guilty. 
COURT: 
Leo Gonzalez, guilty or not guilty? 
Guilty. 


As to the defendant Hector Christian, 


THE FOREMAN: Guilty. 


THE COURT: As to count 2, how do you f 


defendant Armando Esparza, guilty or not quilty? 


THE COURT: you find the defendant Deliiin 
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Leo Gonzalez, guiity 
THE POREMAN: 


THE COURT: On count 3, how do you 


defendant Armando Esparza, guilty or not < 


THE POREMAN: Guiity. 
How do you find the defendant Del+in 
Leo Gonzalez, guilty or not guilty? 
POREMAN Guilty. 
COURT Juror 
JUROR 
THE COUR 


JUROR N 


veraict: 


verdict: 


Juror No. ] ‘ our verdict? 


JIJROR 


NO. 
THE COURT 
JUROR NO. 


THE COURT Juror that 


ay 
NOe 


JUROR NO. 12: es. 


COURT: And so say you all. 


Are there any directed to 


before I excuse the 
AAIPER: 


them tneir 


ror 


too, would also iil 


verv 


gracious 


»fana ~— o ' cr — 
GgeLrtenaantS counse. 


they recognize recognize tnat 


because 


kind of job to expect ot 


Gistrist 


be interes 


I can tell you now. We 


The was tried before. 


tell you before. 


case 


jury can't agree, just 


mistrial, a 


and set down again, 


stand the 


ata gave it 


enae 


av 


¢ 


you cia 


yuries 


When 


aeciare 


ne 
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